
 

 

 

 

 

 

 

 

EXHIBIT  7 

 
April 22, 1936 Memorandum of Walker River Irrigation District 

and other Defendants in Answer to Brief on Exceptions to the 

Master’s Findings, Conclusions and Proposed Decree 
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Piled ^-^J^' ^?^ ~"7 1936
^-ff/ (--'^yy /7

i II f-^ r"^<M^-^"-'-'-_ , Clerk IN EQUITY @.1S5
/ /) ./' ,,..^^ ,/

.-•'/// "^ --•;:'-;F""' ...,-^

g || By A-K-^'^-^f-i^^ i Deputy

IN 73S DISTRICT COITRT OF THE TOUTED STATES OF AMERICA, IN

II Al'TD FOR THE DISTRICT OB' NSVADA.
5

|| UNITED STATES OP AMERICA,

|| Plaintiff,

vs. )

e I _..._„_ __„ ____..____. __...__.._. <WALKER RITER IRRIGATION DISTRICT,
]^Q I a corporation, et al,

1^ || Defendants.

MEMORANDUM OF WALKER RIVER IBBIGATIOK DXSTRICT AND
OimR-DBIElDANTS,,I^^^
TCPTffrMSTER' S^ariSDINSS.^COIGLllBlONS •ASP: TROFOSED

i-4 II DBOR^":yIL?D..??2?^A?.:???:B'^.^B52IJ?5.-I.rI1?A??!^?GYS*
ETHELBSRT WARD AND WILLIAM S. BOYLE.

15

-^g |[ Fursu&nt -fco the authority conferred upon him in his ap-

^ II pointment, tlie Master in the above-entitled case filed his report

lg || proposed findings of fact, conclusions of law and. decree on

^g [| December 50, 1958.

go || The plaintiff. United States of America, and several

gj || defendants filed exceptions to the Master's report, proposed

28 || findings of fact, oonoluaions of law and proposed decree, within

g5 || the time fixed by Equity Rule 66, which reads as follows;

34 || "The master, as soon as his report is ready,
shall return the same into the olerk's office

85 || and the day of the return shall toe entered liy
the clerk in the Equity Dooket. The parties shall

3g || have twenty days from the •time of the filing of
the report to file exceptions thereto, and if no

g7 i| exceptions are within that period filed by ei-tlier
party, the report .shall .fst.aa.cL oonfirmefl.. If ex-

23 II oeptlouB are filed,:they.shall e-band for hearing
before the court, if then in sessicm, or, if not,

ae II at the next sitting held.-bli.ereafter, by acL.journ-
meat or otherwise."

30
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Exceptions were filed by the plaintiff, United States

1 |j of America, within the time allowed by the foregoing rule and

2 || thereafter the plaintiff duly tiled its brief in support of said

3 || exceptions by and through its attorneys, Ethelber-b Ward and ]
I

4 || Cole L. Harwood. Thereafter, an oral argument was had at

5 |[ Garson City, coTering the exceptions of the plaintiff as well

Q || as the exceptions of all defendants and the matter was duly

7 j| submitted to the court for decision. After considering, the

g || court rendered its decision and opinion ou June 6, 1935, and.

g || filed the same with the clerk of the above-entitled court on j

^o I! June 7, 19S5. All of the exooptlons filed by the plaintiff

H II as well as the exceptions filed by all of the defendants were

^2 || disposed of and ruled upon by the court. In the opinion and

ig || decision the court entered an order, referring the matter back

14 || to the Master to -bake evidence and. hear counsel for the pur-

t5 j| pose of determining what rights, their ciuantity and priority,

ig j| if any, the Sierra Paoiflo Power Company is entitled to have

17 I] decreed to it. The order of the court, which appears on the

^g |j last two pages of the opinion and deoisloa, reads as follows;

^g || "It follows from what has been said that the
Sierra Company has not a riparian use for the im-

20 || pounding or storage of water for power purposes,
and its prayer for judgment and decree confirming

81 || suoh rights must be denied. Do-ubtiless appreciating
the difficulties of the situation counsel for the

82 || Sierra Company, in oral argument, stated that he
recognized that the proposed diversion and storage

aa II 'must be a reasonable one which mus'fe not Interfere
with the use of a lower appropriator.' But we are

24 II not here oonoerned with. what has been desoribed as
'the use of the hydraulic effect of^the stream for

85 || the generation of electric current,' whicli has been
held to tie a legitimate exsroise of-the riparian

36 || right. Mentone etc. v. Redlands, 165 O&l. 385;
Seneoa C. G. M. Co. T. Great Western Power Co.,

87 || 209 Oal. 206, 215. The Sierra Company is demanding
confirmation'of its claimed rights as a riparian owner

28 || to divert and impound -vi&ter for power purposes, which
is inhibited by law. All of the water in the rivers

39 ]] having been heretofore appropriated and put to beue-
tioi&l uses, wbatever rights to -the waters of the

so West Walker, whether as riparian or appropri&tor,
satd oom.pany may now have or hereafter assert, it
is clear"that such rights are subject and subordinate

-8-
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to the prior rights of the lower appropriatca's, who
are entitled to protection against; interference,

-^ II obstruction and diminution of the natural seasonal
stream flow.

2
"Mention has been made herein of 350 or 400

g [| aoresof laQd> oivned by the Sierra Oompany, which
it is said has been irrigated since 1901, and of

^ I] which U-i-ers has been. no determination as to priority
or gian-ti-ty. The case will be .referred to the Master

. ^ II to take evidence and hear oounsel for the purpose of
determining what rights, their quantity and priority,

g I it any, said company has in the premises. Said com-
pany may have thirty days from date hereof, if so

^ II advised in which to offer the necessary proofs.
At the conclusion of the hearing the Master is

Q j[ cttreo-fced -fco prepare and sutimit •bo this Court
forms of findings of fact and oonclusioas of

g ][ law and decree giving effect to t'his decision.
Counsel for respective parties shall have ten

^Q j] ^ays af'ber uotioe to them by the Master of the
filing of his report and said forms with the

^ 1| olerk, in which to submit their o'bjeotions.

^3 ]| "Except as indicated by the views herein
expressed, t&e exceptions to the Master's pro-

-^g [| posed findings and conclusions of law and decree,
heretofore submitted, will te oTerruled."

1 4
It would appear from the foregoing opinion and order of

the court that i-t was not intended to have the entire case re-

opened and re-argued as counsel for -the plaintiff, United States

of America, has attempted to do by filing exceptions to the

Master's report and again briefing the whole case after the time

19 11
for filing exceptions has expired and after the court has fully

ao
considered the whole case and referred It again to the Master

21
for the sole purpose of taking -testimony on the rights, if any,

28
of the Sierra Pacific Power Company. It seems clear that the

23
court intended only that the parties should have ten days after

S4
the Master had rendered his supplemental report within, which -to

35
object to such findings as had not been established by the deoi-

36
sion and opinion because the court states:

27
"Counsel for respective parties shall have

38 !1 ten days after notice to -bhem by the Master of the
filing of his report, and said forms with the Cleric

39 || in which to submit his objections."

30 It "Except as indicated by the views herein ex-
pressed, the exceptions to the Master's proposed

findings, conclusions of law and decree heretofore
submitted, will be overruled."

-g-
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No-bwithstanding what is the obvious intent of the oourtl

to permit objections to be filed against, any award made to the

Sierra Pacific Power Company by the Mas-ber after taking testimony]

as directed by the court, the plaintiff, United States of America!

h&s filed objections and exceptions which are in effect a dupli-

oation and reiteration of the exceptions and objections filed
5

against the tester's original proposed fiadings, decree and re-

I port.

All of the oases cited in the brief filed November 1,

1935, by the United States have been referred to in the original

brief and argument filed by the plaintiff. The same points have

been argued in slightly different verbage and, however muoh we

would desire to incorporate in a brief at this time a complete
18 II

restatemeat of the views expressed in our former brief, we feel
13 jj

that it would only be a burden upon the court to be asked to
14

again read such a brief. We feel that. what has been stated in
1 5

the brief filed by us on August 85, 1955, has been fully con-
16

sidersd by the court and that it constitutes a oomplete answer
17

•bo -the argument; advauced in the 'briefs filed by -bhe United States,

18 I- „. ..
We therefore feel that we should not file an ©xtenfled brief at thl

10
time but should merely refer the court to the original briefs

in the case and the transcript of the oral argument had at

Carson City in the year 1955.

The case of 'Mnters vs. United States, 207 IT. S. 664,

is -fclie only Supreme Court decision which the United States cites

that bears upon the subject of a reservation of waters by inipli-

oation. Indeed, the plaintiff states that it is the only U&i-bed

States Supreme Court decision upon the subject. The "Slnters case

I] has been worn -fchreadtoare in support of the argument of the United

gg y States that it applies to a case of -this oharaoter. Hov/ever, we

]j pointed out in the defendants' brief filed August 25, 1933, on

-4-
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7

pages 15, et se^., that the Winters case was readily distinguish'

able from the case at bar. We quoted from the decision written

by Vs. Justice McKexma which, at the risk of being charged with
s

mmeoessary rei-fceration, we again quote:

'"Die case, as we view it, turns on the agree-
4 I) meat of May, 1888, resulting in the creation of -Fort

Belknap Reservation. In the construction of this
agreement there are certain elements to be considered
that are prominent and significant. rdie reservation
was a part of a very much larger tract which the
Indians had the righ-fc to occupy and use, and which
was adequate for the habits and wants of a nomadio
and unoivilized people. It was the policy of the

8 j| government, it was the desire of the Indians, to
change those habits and to become a pastoral and.
civilized people. If they should become such, the
original tract would be too extensive; but a
smaller -tract would be inadequate without a change
of conditions. The lands were arid, and, without
irrigation, were praotioally valueless. And yet,
it is contended, the means of irrigation were de-

12 || iiberately given up by the Indians and deliberate-
ly accepted by the govermaent. The lands ceded
were, it is true, also arl-d; aad some argument
may be urged, and is urged, that with -their cesslon
there was the cession of the waters, vd.thou.t which
they would be valueless, and 'oiTilized communities

15 || could not be established thereon.' And this, it is
further contended, the Indians knew, and yet made

18 I! no reservation of the water. We realize that -fchere
is a conflict of Implications, but that which makes
for the retention of the waters is of greater force
than that which makes for their oession. xx x x x

"By a rule of interpretation of agreements and
19 || treaties with the Indians, ambigui-bies occurring will

be resolved from the standpoin-t of the Indians. And
the rule should certainly be applied to determine
between two Inferences, one of which would support
•the purpose of the agreement and the other impair

82 II or defeat it. On account of their relations to the
governmsn-fc, it canuot be supposed that the Indians
were alert"to exclufl-e by formal worBs every inferenoe
which might militate against or defeat the declared
purpose of themselves and the govermaent, even if it
could be supposed that -they had the intelligence to

g^ |j foresee the 'double sense' which miglrb some time be
urged against them."

We submit that this court has by what was said on page

IS, et seq.., of the opinion of June 6, 1935, agreed with the de-

fendants that the V?in-ber5 case is readily distinguishLable from

tlie case at tear and we are content to rest upon what the oour-b

held after careful consideration of all of the fao-bs and oirousi-

-5-
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stances to be the law of this case. The court has, with great

labor and patience reviewed the evidence and it is apparent from

the clear and explicit opinion that a thorough understanding

and knowledge of the case in all its details was in the mind of
3

the oourt when the opinion was witten. ?or that reason, we are
4

loath -to burden -the oourl; v/i-bh rei-terations. We do desire,

however, to answer that portion of the brief filed by t.he United
6

States conoerning the construction of a reservoir at the head of
^ II

Walker Lake Indian Reservation.
8

On page 14 of the brief filed by the government on

November 1, 1935, beginning with line 19, counsel for the United

States say:

"Congress had appropriated ^10,000 in 1986
13 I] to investiga-fce the feasibility of a reservoir."

15 || "The appropria-bion v/as made after this sui-b
was filed. The reoommendations of Sngle have

14 || never been approved or acted upon. The reser-
volr recommended by Bngle has never been built."

I 5

WMle there is no evidence in the record to
18 jl ------.-

the foregoing statement, we asser-b that counsel for the govern-
17

men-t is in error v/ith reference to the construction of a reser-
18

voir for the Indians for the reason that a reservoir actually has
19

been constructed on the Indian Reservatiou a'bove Sohurz. V/hether

it is constructed at the precise point recommended by Engle, we

are not prepared to aay but the fact remains that an appropriatio:

has been made to construct the reservoir and the impounding dam

has actually been oonatruoted and tlie water has been s-fcored in the
24

reservoir, wbich facts we assume will not tie ohaUenged by the

plaintiff.28 11 ''-"""-"•

Technically speaking, the above quotation from plaint-
27

iff's brief to the effect ttat one of the reservoir sites re-

commended by Sngle has not been utilized by the construction of
i§ correct

a reservoir,/nevertheless the pliysioal fact of the construction

-6-
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of the reservoir at a point a short distance lower on the stream

cannot be disputed. Wherever the reservoir be situated seems

immaterial so long as it is oonstruotsed and available for impound-

ing water to irrigate the ladian lands.

We would not feel justified. in making the foregoing

assertion oonoerning the construction of the reservoir, except

for the fact that the attorneys for the governnient have opeued

the door by making a denial in the brief that the Engle reser-

voir has been constructed.

Reference is made to the Weber site in the Blomgren

Report in the letter of transmittal vd'bh summary and. recommenda-

tions, which, appears on page 89 of the so-called "Blomgren

Report", offered in evidence and. referred to in the opinioa of

the court. It is said:

"The necessity for storage facilities in con-
neotion with the irrigation project of the Walker
River Indian Reservation, in order to assure a safe
and dependable all-season water supply for the lands,
has long been recognized., and at various times for
several years preceding the present investigations
as funds a&A time have been available, the question
Ta.a.s been the subjeo-fc of considerable study, inolud.ing
extensive surveys and field investigations. These
earlier investigations, however, failed in the dis-
covery of a satisfac-bory storage site within or near
the rsservatton, and moreover seemed to establish i-b
as a fact that no such site existed other than the so-
called '/'/etier Site, wMch has so many otojeotionable
features in addition to its inadequate oap&city that
it oaaaot be considered as feasible."

Apparently, subsequent inyestiga-bions .hav.e proven tha

advls&bility of the construction of a dam at .or- near the Yfeber

site because the dam. and reservoir are now actually existing thin,

A more complete desorlp'fclon of the Weber Reservoir Site

is contained on pages 45 and 46 of the Blomgren report, from whic;

I quote:

ie site of. t.h.s dam Byopos^d in t&e.Beemer"Tjie .site o^ thg, ^.am
report Irnovm" as tHe We'ber

)OS9<1 in
, is located about

nine miles above Schurz and two and one-half mUss
abovet the diversion dam for the present irrlgated

-7-
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area of the project in the lower valley. This
site has been thoroughly investigated and tested.

1 || The several dams proposed in tile Beemer report
were 40 feet in height above the river bed,

S |[ elevation 4,180 feet, and the maximum storage
of the reservoir with a water survace elevation

3 || of 4,818 , was 9600 acre feet."

4 || On page 8 of the brief filed by the plaintiff, United

5 || States of America, on November 1, 1935, the following statement

6 || appears:

7 i| "We oannot conceive of a civilized nation
confining a lot of helpless starving savages on a

B || sun-bakad tract of desert lands without water,
except for drinking purposes, unless it was the

g 1| purpose of the 'O'Bitect Sta'bes that the Ifalker
River Indian. Beservation, in the language of

10 I! Judge Talbot, should serve merely as a s-barvation
camp and burying ground."

11
We answered such argumen-fcs in our former brief.

12
In. the winter of 1859, when it is claimed the reservation was ore-
13 !| '

ated for the Indians, we pointed out in the evidenoe -fcha-fc the

14
Indians were actually at war with the Whites and that for some

15
two years or more later battles were had in which many iVhite men

16
were killed and scalped by the Indians. Notably is the battle in

17
which General Ormsby, Captain Storey and many other Whites were

18
killed near Pyramid Lake in an expedition against the Indians

10
because of the murder of two White men at Williams Station.

20
It is idle to argue that under such oonditions the goverament

21
contemplated the irrigation of 10,000 acres of land on the

22
Walker River Indian Reservation for 600 savage Indians who were

23 ||
living upon game, fish and the roots of wild. plants which abounded

24
in the region at that time. The implication oontended for that

25
water for 10,000 acres of land was reser-o-ed from the Walker River

28
under such ciroums'tances as existed s-t that time is impossible,

-27

particularly in the light of subsequent developments whereby the
28

Congress of the United States authorized, permitted and encouraged
89

the settlement of homestead and desert lands and acquiesced in
30

and declared -blirough Congress that the waters of the non-u&vigable

-8-
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streams on the public domain were available for the development

1 || of such land. The implications raised by the acts of Congress

2 || beginning with 1866 dovm to the present "bime certainly do not

8 || argue in favor of the implication oonteaded for by the goTeramentl

4 || The implicatiou against the reservation of water when the tract

5 [] of land was deliaited' in 1859 is certainly far more logical than]

e || the implication in its favor and in view of the fact that no

7 || treaty is under consideration, •bhe conflict of implications oan-

8 || not be followed as was followed in theMhters case, supra.

0 || V'fe have fully covered such argument in our brief of

1^0 |] August 85, 1S33, and respectfully request the court to re-examine

11 || the brief if the court is to give any consideration to a re-argu-

12 || men-t of matters presented by the latest exceptions and briefs of

ig || the goverimient.

14 || Since the Supreme Cowb of the United States decided.

15 || the case of Californis. Oregon Power Company -vs. Beaver Partland

ie || Cement Company et al, No. 612, reported in 79 Law Ed, 1856, 295

17 1| V. S. 148, many questions which had been in doubt with reference

lg I) to the effect of the Act of 1866 and the Desert Land Act of 1877

10 || have been set a-fc rest. The defendants always contended for the

20 II interpretation of the Desert Land Aot which was finally axmounoed

81 || by the Supreme Court in the last mentioned case, ffortunately,

82 || the court had the benefit of -this decision at the time the opiniorj

85 || in the case at bar was rendered and we respectfully submit that

24 || the conclusions of this court on the points in question were

25 || correctly decided. It is impossible to reconcile the decision

28 || of the Supreme Court of the United States in California Oregon

87 || Power Company vs. Beaver For-bland Cement Company, supra, with the

28 It claim tliat the United States impliedly reserved water for the

29 || Indian Reservation. The serious consequences •bhat would result

ao || from the actual taking of such water from the "flute settlers, who

^9BU
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have beneflcially used it and who have built up cities, towns |

and schools and developed the valley to its present state of

0
cultivation, are beyond contemplation.

3 ||
We therefore respectfully submit tbat the conclusions

4
reached by the court in the opinion of June 6, 1935, are correct

and should stand as against the United States of America.

Dated; 3'anuary 8, 1956.

7

8

9

10 II AITtorney t'or\^al^r-'River Iri.a.gatj.on
District and Certain Other B'efendants.

11

Service of the foregoing Menicii^Ddum, by copy,
is hereby a6mi'tted this /ffwl&sy of .January,
1936.

14

^ ]j Special Master

16 AttorneyTqr PlainiITf7

i7 II h y-^-^f^ ,
•""•l-l'^/-»-^'-<"<•fr.'s^^M.^

A'btoraeyg' for Defendant ."'"Sterra PaoiTic Fower
Company.,

^
19 II 6 ^. ^tA^a-^T-Z^ '/' <Z<^i. 0, t/^L-e-t^L/
go j| Attorney for^Certain Defendants.

21

as

23

24

36

26

37

28

29

30
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